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DIGEST 

1. Contention that agency's decision to make award under 
solicitation to low offeror improperly was based on factors 
other than price which were not disclosed to the protester 
is without merit, where the award was in fact based on price 
alone, and remarks by contracting officials to protester 
after award could not reasonably be interpreted to mean that 
the agency had changed the basis for award. 

2. Where record shows that contracting officer reasonably 
relied upon preaward survey in finding offeror to be 
responsible, there is no basis for concluding that affirma- 
tive responsibility determination of contracting officer was 
made in bad faith. 

DECISION 

Colt Industries, Inc. protests the award of a contract to 
FN Manufacturing, Inc. under request for proposals (RFP) 
No. DAAA09-87-R-1225, issued by the United States Army 
Armament Munitions & Chemical Command, Rock Island, Illinois 
for an amended quantity of approximately 266,000 each M16A2 
rifles. Colt principally contends that proposals were not 
evaluated in accordance with the solicitation's evaluation 
scheme and that the Army made a bad faith determination that 
FN was a responsible prospective contractor. 

We deny the protest. 

The RFP was issued on May 18, 1988 with a closing date of 
September 9, 1988. The RFP contemplated the award of a 
5 year multi-year contract and was restricted pursuant to a 
Justification and Approval (J&A) to those domestic and 
Canadian firms which, within approximately the last 
10 years, had manufactured U.S. or Canadian military 
firearms having a bore of 40mm or less. The RFP 
incorporated by reference Federal Acquisition Regulation 
(FAR) S 52.215-16 (FAC 84-17), which provided that award 



would be made t o  t h a t  r e spons ib l e  o f f e r o r  whose o f f e r ,  
conforming t o  t h e  s o l i c i t a t i o n ,  w i l l  be most advantageous t o  
t h e  government, p r i c e  and o t h e r  f a c t o r s  cons idered . l /  The 
RFP d i d  not  c o n t a i n  t e c h n i c a l  eva lua t ion  c r i t e r i a  f o r  
determining t h e  r e l a t i v e  t e c h n i c a l  merit of proposals .  
Thus, under  t h e  RFP's e v a l u a t i o n  scheme, award would 
e s s e n t i a l l y  be made t o  a r e spons ib l e  o f f e r o r  on t h e  b a s i s  of 
p r i c e  a lone .  - 2/ 
The Army rece ived  proposa ls  from Col t  and FN. The u n i t  
p r i c e  submit ted by FN was $420, and t h e  u n i t  p r i c e  submit ted 
by Co l t  was $477.50. The p r i c e  of each o f f e r o r  was 
evalua ted  t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  o t h e r  p r i c e - r e l a t e d  
f a c t o r s  ( e .g .  r o y a l t i e s  and t r a n s p o r t a t i o n ) .  The t o t a l  
eva lua ted  F N  p r i c e  w a s  $112,652,562, and t h e  t o t a l  eva lua ted  
C o l t  p r i c e  was $127,685,780. The c o n t r a c t i n g  o f f i c e r  made 
an  a f f i r m a t i v e  de t e rmina t ion  of FN's r e s p o n s i b i l i t y ,  and 
award was made t o  FN on September 29, 1988. On October 6, 
Col t  f i l e d  t h i s  p r o t e s t .  

F i r s t ,  C o l t  contends t h a t  proposa ls  were not  eva lua ted  i n  
accordance with t h e  RFP e v a l u a t i o n  c r i te r ia .  Col t  a rgues  
t h a t  any award based on f a c t o r s  o the r  t han  p r i c e  is 
i n c o n s i s t e n t  with t h e  RFP. According t o  Co l t ,  a t  a 
d e b r i e f i n g  on October 15, it was e x p r e s s l y  informed by Army 
c o n t r a c t i n g  personnel  t h a t  c o n t r a c t  award w a s  based on 
" p r i c e  and o t h e r  f a c t o r s , "  sugges t ing  t h a t  a p r i c e / t e c h n i c a l  
t r a d e o f f  a n a l y s i s  had been made by t h e  Army. To support  i t s  
p o s i t i o n ,  Co l t  submitted a f f i d a v i t s  from its r e p r e s e n t a t i v e s  
who a t t ended  t h e  d e b r i e f i n g .  I n  t h e  a f f i d a v i t s ,  t h e  Col t  
r e p r e s e n t a t i v e s  s ta te  t h a t  Army o f f i c i a l s  t o l d  them t h a t  ( 1 )  
a " technica l  a c c e p t a b i l i t y "  de t e rmina t ion  had been made as a 
p a r t  of t h e  eva lua t ion ,  and (2) award was based on " p r i c e  
and o t h e r  [ a l l e g e d l y  und i sc losed ]  f a c t o r s . "  Col t  contends  
t h a t  t h e  Army's f a i l u r e  t o  i d e n t i f y  t h e  o t h e r  f a c t o r s ,  and 
its f a i l u r e  t o  d i s c l o s e  t h e  existence of a n  a l l e g e d l y  
"secret" p r i c e / t e c h n i c a l  t r ade -o f f  a n a l y s i s ,  denied Co l t  t h e  

- 1/ A s  p a r t  of p r i c e  e v a l u a t i o n ,  Sec t ion  M of  t h e  RFP 
s p e c i f i e d  t h e  e v a l u a t i o n  of o t h e r  p r i c e - r e l a t e d  f a c t o r s  such 
as t r a n s p o r t a t i o n  c o s t s ,  p a t e n t  and t e c h n i c a l  d a t a  r o y a l t y  
c o s t s ,  and abnormal m a i n t e n a n c e  c o s t s .  

- 2/ A t  a p r e - s o l i c i t a t i o n  conference,  Col t  s ta tes  t h a t  it 
"concluded [ a t  t h a t  t ime]  t h a t  t h e  s o l e  e v a l u a t i o n  f a c t o r  
fo r  c o n t r a c t  award would be proposed c o s t  o r  p r i c e  [and 
t h a t ]  t e c h n i c a l  and management f a c t o r s  . . . would be 
eva lua ted  s o l e l y  i n  t h e  c o n t e x t  of t he  r e s p o n s i b i l i t y  
de te rmina t ion ."  
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o p p o r t u n i t y  t o  address  t h o s e  o the r  f a c t o r s  and mater ia l ly  
p re jud iced  C o l t ' s  a b i l i t y  t o  compete.3J 

We do not  agree.  None of t h e  c o n t r a c t i n g  o f f i c i a l s '  
statements descr ibed  by Co l t  i n d i c a t e s  t h a t  t h e  agency's 
award d e c i s i o n  w a s  not based on p r i c e ,  and t h e  record 
c l e a r l y  shows t h a t  award was i n  f a c t  made s o l e l y  on t h e  
basis of p r i c e  t o  t h e  low re spons ib l e  o f f e r o r .  The 
statements t h a t  award was based on " p r i c e  and o the r  f a c t o r s "  
does not i n d i c a t e  t h a t  t h o s e  o t h e r  f a c t o r s  were not i n  f a c t  
t h o s e  p r i c e - r e l a t e d  f a c t o r s  a c t u a l l y  used by t h e  Army i n  t h e  
e v a l u a t i o n  of each o f f e r o r ' s  p r i c e .  I n  a d d i t i o n ,  t h e  fact  
t h a t  a "technical a c c e p t a b i l i t y "  de t e rmina t ion  may have been  
made s imply means t h a t  t h e  Army awarded t o  t h e  lowest p r i c e d  
o f f e r o r  whose o f f e r  conformed t o  t h e  RFP, and cannot 
reasonably be i n t e r p r e t e d  t o  mean t h a t  t h e  Army had changed 
t h e  basis f o r  award. Therefore ,  since award was made t o  t h e  
low o f f e r o r ,  it is ev iden t  t h a t  t h e  Army's award d e c i s i o n  
was based on t h e  only f a c t o r  i d e n t i f i e d  i n  t h e  s o l i c i t a t i o n ,  
i.e., p r i c e  a lone .  

N e x t ,  C o l t  cha l l enges  t h e  Army's de t e rmina t ion  t h a t  FN i s  a 
r e spons ib l e  c o n t r a c t o r  and claims t h a t  t h e  Army f a i l e d  t o  
cons ide r  in format ion  t h a t  FN: (1) was de l inquen t  on a 
s u b s t a n t i a l  number of i ts  cu r ren t  c o n t r a c t s ;  (2) l acked  
f i n a n c i a l  c a p a c i t y ;  and (3) had q u a l i t y  d e f i c i e n c i e s .  Co l t  
a l l e g e s  t h a t  t h e  Army i n  bad f a i t h  d e l i b e r a t e l y  chose t o  
ignore  t h e  "performance r i s k s "  a s s o c i a t e d  wi th  t h e  FN award 
and t h a t  t h e  Army w a s  motivated t o  award t h e  c o n t r a c t  t o  FN 
simply t o  deny t h e  award t o  Co l t .  

Our  Of f i ce  w i l l  not t a k e  excep t ion  t o  an a f f i r m a t i v e  
de t e rmina t ion  of c o n t r a c t o r  r e s p o n s i b i l i t y  un le s s ,  as 
p r e t a i n s  here ,  t h e  p r o t e s t e r  makes a showing of p o s s i b l e  
f raud  o r  bad f a i t h  on t h e  p a r t  of t h e  procuring o f f i c i a l s .  
4 C . F . R .  S 21,3(m)(5) (1988); Information Systems & Networks 
Corp., B-218642, J u l y  3, 1985, 85-2 C P D  q 25. 

C o l t  has  made no showing t h a t  t h e  r e s p o n s i b i l i t y  determina- 
t i o n  w a s  made i n  bad f a i t h .  I n  making h i s  a f f i r m a t i v e  
r e s p o n s i b i l i t y  de t e rmina t ion ,  t h e  c o n t r a c t i n g  o f f i c e r  
p r i m a r i l y  r e l i e d  upon a September 26 preaward survey  by t h e  

3/ C o l t  a l s o  r e l i e s  on a te lephone  conve r sa t ion  t h a t  i ts  
r e p r e s e n t a t i v e  had wi th  a n  Army c o n t r a c t  s p e c i a l i s t  who 
a l l e g e d l y  s t a t e d  t h a t  i f  C o l t ' s  u n i t  p r i c e  had only  been 
10 p e r c e n t  h ighe r  than  FN's p r i c e ,  a d i f f e r e n t  award 
s e l e c t i o n  d e c i s i o n  would have been made. According t o  C o l t ,  
t h i s  a l s o  suppor t s  t h e  exis tence of a p r i c e / t e c h n i c a l  
t r adeof  f .  
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Defense Con t rac t  Admin i s t r a t ive  S e r v i c e s  Management Area 
(DCASMA), A t l a n t a ,  recommending award t o  FN. This su rvey  
included a review of t h e  fol lowing areas: technical 
c a p a b i l i t y ,  product ion c a p a b i l i t y ,  q u a l i t y  assurance 
c a p a b i l i t y ,  f i n a n c i a l  c a p a b i l i t y ,  account ing system, 
government p rope r ty  c o n t r o l ,  t r a n s p o r t a t i o n ,  packaging, 
s e c u r i t y ,  p l a n t  s a f e t y ,  and a b i l i t y  t o  meet t h e  d e l i v e r y  
schedule .  The preaward survey  team concluded t h a t  FN had 
t h e  f i n a n c i a l ,  t e c h n i c a l  and product ion c a p a b i l i t y  t o  
s u c c e s s f u l l y  produce t h e  M16A2 r i f l e .  The survey a l s o  
showed t h a t  a l though FN had a 23 pe rcen t  deldnquency r a t e ,  
i ts del inquency r a t e  had dropped 35 pe rcen t  s i n c e  J u l y  1 ,  
and t h e  t r e n d  i n d i c a t e d  t h a t  FN's  de l inquenc ie s  would 
cont inue  t o  dec l ine .  The survey a l s o  f o u d  t h a t  t h e  
c o n d i t i o n s  t h a t  caused t h e  r ecen t  r e l a t i v e l y  high de l in-  
quency ra te  had been c o r r e c t e d .  Moreover, a d e t a i l e d  
f i n a n c i a l  a n a l y s i s  w a s  made of FN, which confirmed t h a t  it 
had t h e  f i n a n c i a l  r e sources  t o  perform t h i s  c o n t r a c t .  

While C o l t  d i s p u t e s  t h e  f i n d i n g s  of t h e  preaward survey, t h e  
record i n d i c a t e s  t h a t  t h e  preaward survey team considered 
t h e  va r ious  f a c t o r s  r e l a t e d  t o  t h e  matter of FN's responsi-  
b i l i t y ,  i nc lud ing  its de l inquency  rate and f i n a n c i a l  
c a p a b i l i t i e s ,  and found a l l  t o  be s a t i s f a c t o r y .  W e  b e l i e v e  
t h a t  t h e  c o n t r a c t i n g  o f f i c e r  reasonably could  r e l y  on t h e  
preaward survey ,  and w e  f i n d  t h a t  Co l t  has not  demonstrated 
t h a t  t h e  c o n t r a c t i n g  o f f i c e r ' s  de t e rmina t ion  t h a t  FN is 
re spons ib l e  was made i n  bad f a i t h .  Accordingly,  we f i n d  no 
merit t o  t h e  p r o t e s t e r ' s  con ten t ion .  

F i n a l l y ,  i n  i t s  comments t o  t h e  agency r e p o r t  and informal  
conference ,  Co l t  p r o t e s t s  t h a t  t h e  J & A  r e l i e d  upon by t h e  
Army t o  issue t h i s  RFP on a r e s t r i c t e d  basis is l e g a l l y  
d e f i c i e n t .  Co l t  a rgues  t h a t  t h e  J & A  conta ined  a number o f  
material i r r e g u l a r i t i e s ,  such as improper numbering, 
d i f f e r e n t  t ype  f a c e  on cer ta in  pages,  and no mechanical ly  
stamped c o n t r o l  number on a l l  pages. Col t  contends t h a t  
t h e  J & A  is i n v a l i d  on i t s  f a c e ,  and t h e r e f o r e  t h e  c o n t r a c t  
award r e s u l t i n g  from t h e  RFP i s  a l s o  i n v a l i d .  

However, Co l t  has  not shown t h a t  it was pre judiced  by any 
a l l e g e d  d e f e c t  i n  t h e  J & A ,  since by t h e  terms of t h e  J & A ,  
Co l t  w a s  inc luded  i n  t h e  compe t i t i on ,  and Co l t  i n  f a c t  
competed. P r e j u d i c e  is a n  essent ia l  e lement  of a v i a b l e  
p r o t e s t ,  and where no p r e j u d i c e  is  shown o r  is o therwise  
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e v i d e n t ,  t h i s  Office w i l l  n o t  d i s t u r b  an award even i f  some 
t e c h n i c a l  d e f i c i e n c y  i n  t h e  award process  may arguably have 
occurred.  Honeywe11 Information Systems, I n c . ,  B-191212, 
J u l y  14, 1978, 78-2 CPD 11 39. 

The p r o t e s t  is denied.  

Jamds F .  Hinchman 
General Counsel 
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